STATE WATER RESOURCES CONTROL BOARD
RESOLUTION NO. 96-030

WATER QUALITY ENFORCEMENT POLICY

WHEREAS:

1

California Water Code (WC) Section 13001 provides that it is
the intent of the Legislature that the State Water Resources
Control Board (State Water Board) and each Regi onal Water
Quality Control Board (Regional Water Board) shall be the
princi pal state agencies with primary responsibility for the
coordi nation and control of water quality. The State and
Regi onal Water Boards shall conformto and inplenment the
policies of the Porter-Col ogne Water Quality Control Act
(Division 7, commencing with WC Section 13000) and shal
coordinate their respective activities so as to achieve a
unified and effective water quality control programin the
St at e;

WC Section 13140 provides that the State Water Board shal
formul ate and adopt State Policy for Water Quality Control;

WC Section 13142(c) provides that State Policy for Water
Quality Control shall consist of principles and guidelines
deened essential by the State Water Board for water quality
control

WC Section 13240 provides that Water Quality Control Pl ans
(Basin Plans) shall conformto any State Policy for Water
Quality Control;

The State Water Board assenbl ed a panel, called the External
Program Review Commttee (Commttee), conposed of
representatives fromthe regul ated conmunity, environnmental
groups, and other interested parties with a stake in the
work of the State and Regi onal Water Boards to nake
recomendati ons on the conduct of the State Water Board's
wat er quality prograns.

One of the Commttee's recommendati ons was that the State
Wat er Board adopt a statew de enforcenent policy that woul d
ensure that enforcenent actions throughout the State are
consi stent, predictable, and fair.

The State and Regi onal Water Boards have broad authority to
take a variety of enforcenent actions under the Porter-

Col ogne Water Quality Control Act; the Toxic Pits C eanup
Act of 1984; Chapters 6.67, 6.7,and 6.75 of Division 20 of
the Health and Safety Code (HSC); Section 25356.1 of HSC,
and Chapter 6 of Division 3 of the Harbors and Navigation
Code.
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It is appropriate to adopt a statewi de water quality
enforcenment policy and guidelines inplenenting the
policy to ensure statew de consistency in enforcenent.

Adoption of this policy is categorically exenpt fromthe
California Environnental Quality Act under 14 CCR
Section 15321.

This policy should be periodically reviewed and revised, as
appropri ate.

THEREFORE BE | T RESOLVED:

Enf orcenment actions throughout the State shall be
consi stent, predictable, and fair.

It is the intent of the State Water Board that the
enforcenent actions of the Regi onal Water Boards be
consistent wwth this policy and the attached inpl enenting
gui del i nes.

Vi ol ations of waste discharge requirenents (WDRs) or
applicable statutory or regulatory requirenents should
result in a pronpt enforcenent response against the

di scharger. At a mninmm the Regional Water Board staff
shall bring the following to the attention of their

Regi onal Water Board for possible enforcenent action:

A. For major NPDES permttees, as defined in 40 CFR
Section 122.2 (July 1, 1994):

1. Exceedence of Category 1 pollutants by 1.4 tinmes the
mont hly average effluent limt for any two nonths in
a six nmonth period. Category 1 pollutants are
defined as Goup 1 pollutants listed in 40 CFR
Section 123.45, Appendix A (July 1, 1994)

[ Appendi x A]

2. Exceedence of Category 2 pollutants by 1.2 tinmes the
mont hly average effluent limt for any two nonths in
a six nmonth period. Category 2 pollutants are
defined as Goup 2 pollutants listed in Appendi x A

3. Chronic violations where there is an exceedence of
the nonthly average effluent limt for any poll utant
in any four nonths in a six nonth period, or
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exceedences of the nonthly average effluent limt
for any pollutant in the sanme season for two years
in a row

Any incidence of acute toxicity which violates WRs,
Basin Pl ans, or other provisions of |aw,

Violation of narrative toxicity standards contained in
WDRs or Basin Plans due to chronic toxicity;

Vi ol ations of prohibitions contained in WDRs, Basin
Pl ans, or enforcenent orders;

Failure to submt reports required in WDRs, orders, or
Basin Plans within 30 days fromthe due date, or

subm ssion of reports which are so deficient or

i nconpl ete as to cause m sunderstandi ng and thus i npede
the review of the status of conpliance, except when it
is recogni zed in program workpl ans that sone categories
of self-nmonitoring reports will not be reviewed;

Vi ol ati ons of conpliance schedule m | estones for
starting construction, conpleting construction, or
attaining final conpliance by 90 days or nore fromthe
date of the m | estone specified in an enforcenent order
or WDRs;

Failure of a publicly-owned treatnent works, as defined
in 40 CFR Section 122.2 (July 1, 1994), to inplenent
its approved pretreatnment program as defined in 40 CFR
Section 403.3 (July 1, 1994), as required in its VDRs,
including failure to enforce industrial pretreatnent
requi renents on industrial users;

Failure to submt a Notice of Intent for coverage under
the Storm Water Industrial CGeneral Permt, develop a
Storm Water Pollution Prevention Plan ( SWPPP),

i npl ement a SWPPP, conduct nonitoring, or submt annual
reports after specific notification to the discharger.

Enf or cenent actions should be initiated as soon as
possi bl e after discovery of the violation. |If the
vi ol ation continues, the Regional Water Board staff shal
consi der escalating their response fromless forma
enf orcenent actions, such as notice of violation letters,
to increasingly nore formal and severe enforcenent
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actions, and if necessary, shall bring this to the
attention of their Regional Water Board for possible
escal ati on of enforcenent action.

The State and Regi onal Water Board staff shall cooperate
with other environnental regul atory agencies, where
appropriate, to ensure that enforcenent actions are
coordi nated. The aggregate enforcenent authority of the
Boards and Departnents of the California Environnental

Protection Agency (Cal/EPA) should be coordinated to

el imnate inconsistent, overl apping, and redundant
efforts. The follow ng steps should be taken by Regi onal
Water Board staff to assist in integrated enforcenent
efforts:

A. Participate in multiagency and enforcenent
coor di nati on;

B. Share enforcenent information
C. Participate in cross-training efforts;

D. Participate with other agencies in enforcenent efforts
focused on specific individuals or categories of
di schar ges.

For spills of hazardous naterials:

A. The Regional Water Board staff shall coordinate
enforcement actions with the Departnent of Toxic
Subst ances Control and/or any |ocal or county hazardous
mat eri al program

B. The Regional Water Board staff shall consider referring
spills in all but the smallest anpbunts to the
appropriate District Attorney. |If the District
Attorney chooses not to pursue the case, the Regional
Wat er Board staff shall consider issuing an
adm nistrative civil liability (ACL) Conplaint.

C. Large spills of hazardous materials should be
considered for referral to the Attorney General. |If
necessary, the Regional Water Board staff shoul d
coordinate wwth the District Attorney or U S. Attorney
to determ ne whether crimnal prosecution is warranted.

In setting ACL anounts
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A. Simlar violations should result in simlar anounts;

B. ACL anounts should create a strong disincentive for
future violations;

C. Dischargers should not gain an econom c benefit from
t he viol ati ons;

VIIl. The State Water Board supports the use of suppl enental
envi ronment al projects which are funded or inplenented by
di schargers in exchange for a suspension of a portion of
an ACL or other nonetary assessnent which woul d ot herw se

be paid directly to the State C eanup and Abat enent
Account .

I X. It is desirable to encourage self-auditing,
sel f-policing, and voluntary discl osure of environnental
viol ations by dischargers. Such self-auditing and
vol untary di scl osure of violations shall be considered by
the State and Regi onal \Water Boards when determ ning
enforcenent actions and in appropriate cases may lead to a
determ nation to forego or | essen the severity of an
enf orcenent action.

Fal sification or m srepresentation of such voluntary

di scl osures shall be brought to the attention of the
appropriate Regi onal Water Board for possible enforcenent
action.

X. This policy shall be reviewed and revised, as appropriate,
not later than every five (5) years.
CERTI FI CATI ON
The undersigned, Adm nistrative Assistant to the Board, does
hereby certify that the foregoing is a full, true, and correct

copy of a resolution duly and regularly adopted at a neeting of
the State Water Resources Control Board held on April 18, 1996.

/s/

Maur een Marché
Adm nistrative Assistant to the Board
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GUIDANCE TO IMPLEMENT
THE WATER QUALITY ENFORCEMENT POLICY

This docunent is intended to clarify the State Water Resources
Control Board's (State Water Board's) policy on enforcenent and
to provide general guidance to the Regional Water Quality Contro
Boards (Regional Water Boards), their staff, the regul ated
comunity and the general public. Statenents which appear in
bold 1talics indicate an actual statenent of State Water Board
policy intended to be inplenented by the State and Regi onal Water
Boards or their staff. The renmainder of the docunent is intended
as gui dance.

Where the word "should” is used in a policy statenent (bold
italics), it is intended that the State and Regi onal Water Boards
or their staff exercise their discretion, and that they be
prepared to justify whatever decision is made or action is taken.

Where the word "shall" is used in a policy statenent (bold
italics) requiring that State or Regional Water Board staff act
or bring a matter to the attention of their respective Board, it
is not intended to nmandate that the State or Regi onal Water Board
itself take any enforcenent action. Unless otherw se specified,
it is intended that the State or Regi onal WAater Boards exercise
their discretion in pursuing enforcenment actions.

INTRODUCTION

The State Water Board and Regi onal Water Boards exercise the
regul atory and adjudicatory powers of the State of California in
the field of water resources. One of these powers is the

i npl enentation of statutes and prograns to protect the quality of
the waters of the State. Tinely and consistent enforcenent of
these laws is critical to the success of the water quality
program and to ensure that the people of the State have cl ean
water. 1t is the policy of the State Water Board that
enforcement actions throughout the State shall be consistent,
predictable, and fair. |In their review of State and Regi onal
Water Board activities, the External Program Review s Regi onal
Board Consi stency Task Force specifically recomended that the
State Water Board adopt a statew de enforcenent policy that would
ensure this.

Enf or cenent serves many purposes. First and forenost, it assists
in keeping the State's waters clean. Sw ft and sure enforcenent
orders can prevent threatened pollution fromoccurring and can
pronote pronpt cleanup and correction of existing pollution
problens. It ensures conpliance with State and Regi onal Wter



Board orders. Enforcenent not only protects the public health
and the environnment, but also creates an "even playing field",
ensuring that dischargers who conply with the | aw are not pl aced
at a conpetitive disadvantage by those who do not. It will also
deter potential violators and, thus, further protect the

envi ronment .

O her benefits result froma strong enforcenent program
Monetary renedi es, an essential conponent of an effective

enf orcenment program provide a funding source for needed cl eanup
projects, provide conpensation for the often unquantifiable
damage pol lution causes the environnent, and ensure that
polluters do not gain a substantial econom c advantage from
violations of water quality | aws.

The State and Regi onal Water Boards have a wi de array of
enforcenment options at their disposal. Enforcenent actions are
avai |l abl e to address many circunstances, including but not
l[imted to the foll ow ng:

o Violation of an effluent limt, receiving water limt, or
di scharge prohibition contained in an order or Water Quality
Control Plan (Basin Plan) adopted by the State Water Board or
a Regi onal Water Board.

0 An unauthorized spill, leak, fill, or other discharge.

o Failure to performan action required by the State Water
Board or a Regional Water Board, such as submttal of a self-
nmonitoring or technical report, or conpletion of a cleanup
task by a specified deadline.

The procedures set forth in this docunent are not intended to be
a substitute for the sound discretion of the State and Regi ona
Wat er Boards in enforcenment matters. Enforcenent determ nations
are conplicated decisions based ultimately on experience and

pr of essi onal judgenent. Rather, the purpose of this docunent is
to provide a framework wi thin which such decisions may be better
made.

I n deci di ng which course of action should be pursued, Regi onal
Wat er Board staff should consult with their supervisors and with
| egal counsel assigned to the Regional Water Board. The Regi onal
Water Board's legal counsel is its expert on nost aspects of
enforcenment, including precedents and conformty with existing

| aws, regul ations, and gui dance.



It is inportant to note that enforcenent of the State's water
quality statutes is not solely the purview of the State and

Regi onal Water Boards and their staff. State law allows for
menbers of the public to bring enforcenent matters to attention
of the State and Regi onal Water Boards and aut horizes aggrieved
persons to petition the State Water Board to review any action or
i naction by the Regional Water Board. |In addition, the Water
Code provides for public participation in the issuance of orders,
policies and water quality control plans.



1. DISCOVERY OF VIOLATION

Vi ol ation of waste di scharge requirenments (WDRs), enforcenment
orders, or applicable provisions of |aw adm nistered by the State
or Regional Water Boards can be di scovered through di scharger
self-nonitoring reports (SMRs), conpliance inspections, facility
reporting, conplaints, or file review. Unauthorized discharges,
t hose for which WDRs have not been issued, are nost commonly

di scovered through conpl aints and interagency notifications .

A_. SELF-MONITORING REPORTS

The State and Regi onal Water Boards ensure conpliance with WDRs
by requiring all dischargers to inplenment a nonitoring and
reporting programand to periodically submt SMRs. Reporting
frequency for regul ated dischargers will depend on the nature and
effect of the discharge. WMst dischargers, however, are required
to submt SMRs nonthly.

B. COMPLIANCE INSPECTIONS

Conmpl i ance inspections are conducted on-site by the Regional

Wat er Board staff under the authority provided in Water Code
Sections 13267 and 13383. Conpliance inspections address
conpliance with WDRs; | aboratory quality control and assurance;
record keeping and reporting; time schedul es; best managenent

pl ans; and any other pertinent provisions. The inspections are
al so used as a verification of the accuracy of the discharger's
SVR. In addition, the U S. Environnental Protection Agency
(USEPA) has authority to inspect facilities which discharge to
surface waters.

C. DIRECT FACILITY REPORTING

Di schargers with regulated facilities are generally required to
report to the Regional Water Board by phone, usually imedi ately
or within 24 hours, followed by a witten report and a di scussion
in the next SMR, when certain events occur, such as:

0o Bypass of raw or partially treated sewage froma treat nment
unit or discharge of wastewater froma collection system

0 Treatnent unit failure or | oss of power which threatens to
cause a bypass.



0 Any other operational problens which threaten to cause
significant violations of WDRs or inpacts to receiving
wat er s.



D. COMPLAINTS

Oten information regarding an actual or potential violation or
unaut hori zed di scharge is obtained through tel ephone or witten
notification froma nenber of the public, another public agency
or an enployee working at a regulated facility. Conplaints may
al so invol ve nui sance conditions, such as noxious odors that
extend beyond a wastewater treatnent plant boundary.

E. FILE REVIEW

WDRs frequently mandate conpl etion of tasks, which the

di schargers nust confirm by subm ssion of appropriate reports to
t he Regi onal Water Boards. Failure to submt the reports or to
conplete the required tasks may be the basis for initiating

enf or cenment .



I11. ENFORCEMENT TRIGGERS

Violations of WDRs or applicable statutory or regulatory
requirements should result In a prompt enforcement response
against the discharger. It is recognized, however, that Regional
Wat er Board resources are limted, and that resources nay be best
used and water quality may be best protected by focusing on
viol ati ons and di scharges that pose the greatest threat to human
health and the environnent. What follows is an outline of

viol ati ons and di scharges that should trigger an i medi ate
enforcement response fromthe Regional Water Board. Regiona

Wat er Boards are encouraged to ensure that violations of WDRs or
unaut hori zed di scharges of waste not |isted bel ow al so receive an
appropriate enforcenent response. At a minimum, Regional Water
Board staff shall bring the following to the attention of their
Regional Water Board for possible enforcement action:

A_. POLLUTANTS

For major NPDES permittees, as defined in 40 CFR Section 122.2
(July 1, 1994), the enforcement criterion i1s: exceedence of
Category 1 pollutants by 1.4 times the monthly average effluent
limit for any two months In a six month period; or exceedence of
Category 2 pollutants by 1.2 times the monthly average effluent
limit for any two months In a six month period. Category 1 and
Category 2 pollutants are defined as Group 1 and Group 2
pollutants respectively, as listed in 40 CFR Section 123.45,
Appendix A (July 1, 1994). The Categories are shown in
Attachnment 1.

B. CHRONIC VIOLATIONS

For major NPDES permittees, as defined in 40 CFR Section 122.2
(July 1, 1994), the enforcement criterion for chronic violations
IS exceedence of the monthly average effluent limit for any
pollutant 1n any four months In a six month period, or exceedence
of the monthly average effluent limit for any pollutant in the
same season for two years In a row.

C. TOXICITY

Regional Water Board staff shall bring any incidence of acute
toxicity which violates WDRs, Basin Plans, or other provisions of
law to the attention of their Regional Water Board for possible
enforcement action. \Were acute toxicity can be shown to be the
result of failure of a discharger to exercise normal care in



handl i ng, treating, or discharging waste, an enforcenent action
wWith a nonetary assessnent shoul d be issued.

Similarly, staff shall bring violations of narrative toxicity
standards contained in WDRs or Basin Plans due to chronic
toxicity to the attention of their Regional Water Board for
possible enforcement action. Regional Water Boards should
devel op enforcenent triggers to inplenent narrative toxicity
standards due to chronic toxicity. The Regional \Water Boards
enforcenent provisions will remain in effect until the State
Wat er Board adopts either statewi de plans or a policy with
provi sions for enforcenent of narrative toxicity standards.
Regi onal Water Boards nust amend their toxicity enforcenent
provisions and criteria to conformto such statew de plans or
policies after they are adopt ed.

D. PROHIBITIONS

Regional Water Board staff shall bring violations of prohibitions
contained In WDRs, Basin Plans, or enforcement orders to the
attention of their Regional Water Board for possible enforcement
action. The level of response and whether that response is a
formal enforcenent shoul d depend on the degree of discharger

cul pability, environmental damage, independent action by the

di scharger to correct the violation, etc.

E. SPILLS

Spills generally refer to unauthorized di scharges and are
considered to be significant violations of State | aw and basin
pl ans. Because the significance of the spill in terns of

envi ronment al i npact depends on the anmount of material spilled,
the nature of the spilled material, size of the affected water
body, or the proximty of the spill to a water body (if the spil
was not directly to the water body) Regi onal Water Boards have
di scretion to determ ne the appropriate enforcenent |evel and
monetary liability. |In making this determ nation Regional Wter
Boards may consider actions taken by the discharger to

i mredi ately notify appropriate authorities, and to initiate

cl eanup and other actions to mnimze potential effects of the
spill.

F. FAILURE TO SUBMIT REPORTS

In sone cases, reports required by WORs, Cease and Desi st Orders,
Cl eanup and Abatenent Orders, and Basin Plans nmeasure progress in
i npl enmenting long-termcorrective actions intended to achieve
per manent conpliance with permts, Basin Plans, and state and



federal |aws and regul ations. Failure to submit reports required
in WDRs, orders, or Basin Plans within 30 days from the due date,
or submission of reports which are so deficient or incomplete as
to cause misunderstanding and thus impede the review of the
status of compliance are serious violations which staff shall
bring to the attention of their Regional Water Board for possible
enforcement action. An exception to this will occur when it 1is
recognized in program workplans that some categories of self-
monitoring reports will not be reviewed. Violations of these
types of reporting requirenents should include nonetary
assessnents.

G. COMPLIANCE SCHEDULES

Violations of compliance schedule milestones for starting
construction, completing construction, or attaining final
compliance by 90 days or more from the date of the milestone
specified in an enforcement order or WDRs shall result in staff
bringing the matter to the attention of their Regional Water
Board for possible enforcement action.

H. PRETREATMENT PROGRAM IMPLEMENTATION

Staff shall bring failure of a publicly-owned treatment works, as
defined In 40 CFR Section 122.2 (July 1, 1994), to implement its
approved pretreatment program, as defined in 40 CFR Section 403.3
(July 1, 1994), as required In 1ts WDRs, including fairlure to
enforce industrial pretreatment requirements on industrial users
to the attention of their Regional Water Board for possible
enforcement action. This includes pretreatnent program
conpl i ance schedul es.

I. STORM WATER PROGRAM

D scharges of stormwater associated with industrial activities
require conpliance with the General Industrial Activities Storm
Water Permit. Failure to submit a Notice of Intent for coverage
under the general permit, develop a Storm Water Pollution
Prevention Plan (SWPPP), implement a SWPPP, conduct monitoring,
and submit annual reports after specific notification to the
discharger are significant violations and shall warrant staff
bringing the matter to their Regional Water Board for possible
enforcement action.



I11. TYPES OF ENFORCEMENT ACTIONS

The State and Regi onal Water Boards have a variety of enforcenent
tools to use in response to non-conpliance by dischargers. This
section describes the range of options and di scusses procedures
that are common to sone or all of these options.

An enforcenment action is any informal or formal action taken to
address an incidence of actual or threatened non-conpliance with
exi sting regulations or provisions designed to protect water
quality. Formal enforcenent actions fall into two basic
categories: those that direct future actions by dischargers and
t hose that address past violations. Actions which generally
direct future action include inposition of tinme schedul es and

i ssuance of Cease and Desist Orders and O eanup and Abat enent
Orders.  Actions taken to address past violations include

resci ssion of waste discharge requirenents, admnistrative civil
liability, and referral to the Attorney General or District
Attorney. In sonme instances, both types are used concurrently to
deal with a specific violation (e.g., discharger has had past

vi ol ati ons but has not yet corrected the problem

Determ nation of who is responsible for a particular violation
can sonetines be difficult. For a regulated discharge, the

di scharger is usually the sane individual to whomthe WDRs were
i ssued. For unauthorized di scharges, the discharger is usually
the property owner, tenant, or | essee. The Regional Water
Board's | egal counsel should be consulted where determ nation of
t he di scharger is in question.

Enforcement actions should be initiated as soon as possible after
discovery of the violation. If the violation continues,

Regional Water Board staff shall consider escalating their
response from less formal enforcement actions, such as notice of
violation (NOV) letters, to increasingly more formal and severe
enforcement actions, and if necessary, shall bring this to the
attention of their Regional Water Board for possible escalation
of enforcement action.

Any person aggrieved by an action or failure to act by a Regi onal
Wat er Board may petition the State Water Board to review the
decision. The petition nust be received by the State Water Board
wi thin 30 days of the Regional Water Board action or refusal to
act, or 60 days after a request has been nmade to the Regi onal
Water Board to act. In addition, the State Water Board may, at
any tinme and on its own notion, review any action or failure to
act by a Regi onal Water Board.

10



A_. INFORMAL ENFORCEMENT

For mnor violations, the first step is usually infornmal
enforcenent action. Staff should contact the di scharger by phone
and docunent the conversation in a followup letter. Staff
shoul d informthe discharger of the specific violations, discuss
how and why the violations occurred, and di scuss how and when the
di scharger will conme back into conpliance. This step can be

del eted for significant violations, such as repeated or
intentional illegal discharges, falsified reports, etc.

The NOV letter is an infornmal enforcenent action. The purpose of
a NOV letter is to bring a violation to the discharger's
attention and to give the discharger an opportunity to correct
the violation before formal enforcenent actions are taken.
Cont i nued nonconpliance should trigger formal enforcenent action.

An NOV letter should be signed by the Executive Oficer and
shoul d cover the follow ng points: description of specific

vi ol ations, summary of applicable enforcenment options (including
maxi mum ACL), and a request for a witten response. The letter
shoul d al ways go to the discharger nanmed in the Regi onal Water
Board order, even if staff normally deals with a consultant.

See Attachnent 2 for an exanple of a NOV.

A special formof the NOV letter is the Field Notice of

Violation, a formused by Regional Water Board staff in the field
(Attachnment 3). This formdescribes the violation and requests
corrective action as appropriate. The purpose is to alert the

di scharger imediately to the violation and the potential for
civil liability.

B. TIME SCHEDULE ORDER

Pursuant to Water Code Section 13300, actual or threatened

di scharges of waste in violation of requirenents can result in
inposition of a tine schedule which sets forth the actions a
di scharger shall take to correct or prevent the violation.

C. CEASE AND DESIST ORDERS

Cease and Desist Orders (CDGs) are adopted pursuant to Water Code
Sections 13301-13303. CDGCs are normally issued to di schargers
regul ated by WORs and often remain in force for years.

CDOs are typically issued to regul ate dischargers with chronic
non- conpl i ance problenms. These problens are rarely anenable to a
short-term sol ution; often, conpliance involves extensive capital
i nprovenents or operational changes. The CDO wi Il usually set a
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conpliance schedule, including interimdeadlines (if
appropriate), interimeffluent imts (if appropriate), and a
final conpliance date. CDOs may al so include restrictions on
addi tional service connections (referred to as a "connection
ban") to community sewer systenms. These have been applied to
sanitary sewer systens but can be applied to storm sewer systens,
as well. Violations of CDOs should trigger further enforcenent
in the formof an ACL or referral to the Attorney Ceneral for
injunctive relief or nonetary renedies.

D. CLEANUP AND ABATEMENT ORDERS

Cl eanup and Abatenent Orders (CAGs) are adopted pursuant to Water
Code Section 13304. CAGs are generally issued to dischargers
that are not being regul ated by WRs. Wth the exception of
ground water cleanups, CAGCs are typically short-lived enforcenent
orders.

CAGs are issued by the Regional Water Board, or by the Executive
O ficer under delegation fromthe Regional Water Board pursuant
to Water Code Section 13223. Executive Oficer-issued CAGCs
shoul d be used when speed is inportant, such as when a mgjor
spill or upset has occurred and waiting until the Regional Wter
Board can neet to approve a CAO woul d be inappropriate. Regional
Wat er Boards shoul d keep an accurate record of staff oversight
costs for CAGCs since dischargers are liable for such expenses.

| f staff costs are not recovered voluntarily or through civil
court actions, the amount of the costs constitutes a lien on the
af fected property and forecl osure nay be used. Violations of
CAGs should trigger further enforcenent in the formof an ACL or
referral to the Attorney CGeneral for injunctive relief or

nmonet ary renedi es.

E. MODIFICATION OR RESCISSION OF WASTE DISCHARGE REQUIREMENTS

In accordance with the provisions of the Water Code, and in the
case of NPDES permts, the Federal Water Pollution Control Act,
t he Regi onal Water Board may nodify or rescind WDRs in response
to violations. Rescission of WDRs generally is not an
appropriate enforcenent response where the discharger is unable
to prevent the discharge, as in the case of a wastewater
treatment plant.

12



F. ADMINISTRATIVE CIVIL LIABILITY

Adm nistrative civil liability (ACL) neans nonetary assessnents
i nposed by a Regional Water Board. The Water Code authorizes
ACLs in several circunstances:

Wat er Code Type of Violation
Section
13261 Failure to furnish report of waste

di scharge or to pay required fees.
13265 Unaut hori zed di scharge of waste.
13268 Failure to furnish technical report.
13308 Failure to conply with tinme schedul e.
13350 I ntentional or negligent violation of

CDO, CAO WDRs; or Regional Water Board
prohi bition (Basin Plan), which results
in pollution, or unauthorized rel ease of
any petrol eum product.

13385 Violation of NPDES permt, Basin Plan
Prohi bition, etc.

Wat er Code Sections 13323-13327 describe the ACL process to be
used. The Water Code authorizes Regional Water Board Executive
Oficers to issue an ACL Conplaint. The Conplaint describes the
vi ol ation, proposes a specific nonetary assessnent, and sets a
hearing date (no nore than 60 days after the Conplaint is

i ssued).

The di scharger may either waive their right to a hearing or
appear at the Regional Water Board hearing to dispute the
Complaint. |In the latter case, the Regional Water Board has the
choi ce of dismssing the Conplaint, adopting an ACL order (ACL
anount need not be the sane as in the Conplaint), or adopting a
different enforcenent order (e.g. referral to Attorney Ceneral).

ACL actions are intended to address past violations. |If the
under | yi ng probl em has not been corrected, the ACL action should
be acconpanied by a Regional Water Board order to conpel future
work by the discharger (e.g. CAO or CDO. One exception involves
| ate reports, where a revised submttal deadline could have the
effect of encouraging further delay for some dischargers.

G. REFERRALS TO ATTORNEY GENERAL OR DISTRICT ATTORNEY
The Regi onal Water Board can refer violations to the state
Attorney Ceneral or ask the appropriate county District Attorney

to seek crimnal relief. |In either case, a superior court judge
will be asked to inpose civil or crimnal penalties. 1n sone
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cases, the Regional Water Board may find it appropriate to
request the U S. Attorney's Ofice to review potential violations

of federal environmental statutes, including the C ean Water Act,
Mgratory Bird Treaty Act, or the Resource Conservation and
Recovery Act.

1. Attorney General

The Attorney Ceneral can seek civil enforcenent of a variety of
Wat er Code viol ations, essentially the same ones for which the
Regi onal Water Board can inpose ACL. Maxi num per-day or per-
gallon civil nonetary renedies are two to ten tinmes higher when

i nposed by the court instead of the Regional Water Board. The
Attorney Ceneral can also seek injunctive relief in the formof a
restraining order, prelimnary injunction, or pernmanent

i njunction pursuant to Water Code Sections 13262, 13264, 13304,
13331, 13340 and 13386. Injunctive relief may be appropriate
where a di scharger has ignored enforcenent orders.

For civil assessnents, referrals to the Attorney Ceneral should
be reserved for cases where the violation nerits a significant
enf orcenment response but where ACL is inappropriate. For
exanple, when a mgjor oil spill occurs, several state agencies
can seek civil nonetary renedies under different state | aws; a
single civil action by the Attorney General is nore effective

t han nunmerous individual actions. A violation (or series of
violations) with major public health or water quality inpacts
shoul d be considered for referral, in order to maxim ze the
nmonet ary assessnent because of its effect as a deterrent.
Referral for recovery of natural resources damages under conmon
| aw t heories, such as nuisance, may al so be appropri ate.

Normal |y, a case should not be recommended for referral to the
Attorney Ceneral unless it has been informally determ ned that
the Attorney Ceneral is able and willing to handl e the case.
Even with the Attorney Ceneral in the lead role, referrals often
consune consi derable staff time, especially if staff nmenbers are
requested to testify at trial.

The majority of cases referred are settled out of court, although
the process takes many nonths (or years). Since the Regional

Wat er Boards gained the authority to i npose ACL for substanti al
anounts, fewer cases need be referred to the Attorney General.

2. District Attorney
District Attorneys may seek civil or crimnal penalties under

their owm authority for many of the sanme violations the Regi onal
Wat er Board pursues. Wile the Water Code requires a fornal



Regi onal Water Board referral to the Attorney General, the

Regi onal Water Board's Executive Oficer is not precluded from
bringi ng appropriate matters to the attention of a D strict
Attorney. A major area where District Attorney invol venent
shoul d be considered is for unauthorized rel eases of hazardous
substances. |In nost of these cases, the Regional Water Board is
not the | ead agency, and the referral action is intended to
support the |local agency that is taking the lead (e.g. county
heal th department or city fire departnment). In many cases,

Regi onal Water Board staff |lacks the tine to prepare an
enforcement action, and a District Attorney referral is another
option to seeing the matter pursued. Many District Attorney

of fices have created task forces specifically staffed and

equi pped to investigate environnental crines including water
pollution. These task forces may ask for Regi onal Water Board
support which should be given within avail abl e resources.

In addition to the crimnal sanctions and civil fines, the
District Attorney often pursues injunctive actions to prevent
unfair business advantage. The |aw provides that one business
may not gain unfair advantage over its conpetitors by using

prohibited tactics. A business that fails to conply with its
WDRs or an enforcenent order conpetes unfairly wth other
busi nesses that obey the | aw

3. Civil versus Criminal Actions

Enf orcenent actions taken by the Regional Water Board are civil
actions. In cases where there is reason to believe that specific
i ndividuals or entities have engaged in crimnal conduct, the
Regi onal Water Board or Executive Oficer nmay request that
crimnal actions be pursued by the District Attorney. Under
crimnal law, individual persons, as well as responsible parties
in public agencies and business entities, may be subject to fines
or inprisonnent.

It is not expected or desired that Regi onal Water Board staff
will attenpt an in-depth analysis of whether environnmental
crimnal conduct has occurred in each individual case. Wile
crimnal statutes differ, many require sone type of intent or
knowi ng behavior on the part of the violator. This intent may be
descri bed as know ng, reckless, or willful. 1In addition to the
required intent, crimnal offenses consist of a nunber of

el enents, each one of which nust be proven. Determ ning whether
the required degree of intent and each of the elenents exists
often involves a conplex analysis. |If a potential environnental
crimnal matter cones to the attention of staff, consultation

w th Regional Water Board managenment and counsel shoul d take
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pl ace first before making any contact with other enforcenent
authorities.

When eval uati ng whether a case should be referred for crimnal

i nvestigation, particular attention should be given to the
degree of intent and the gravity of the violation. A good rule
of thunb is that if the conduct appears to be intentional or
reckl ess and constitutes a serious threat to human health or the
envi ronment, careful consideration should be given to pursuing
the case crimnally.

H. SPECIAL SITUATIONS
1. Violations at State or Federal Facilities

For violations caused by a departnent or other entity of the
State of California, the Executive Oficer should notify the
director or head of the departnent or entity of the nature of the
viol ation, the actions needed to abate or clean up the discharge,
and the potential of a State or Regi onal Water Board enforcenent
action. Depending upon the significance of the violation and/or
the willingness and ability of the departnent to conply, an
enforcenent action (ACL, CAO, or CDO may be issued to correct
the violation and to deter future violations.

Violations at federal facilities should be handled simlarly.

Due to sovereign immunity, however, the State cannot obtain
penalties from federal agencies for past violations (e.g., no
ACLs) under nost circunstances. One significant exception is
provided by the Federal Facilities Conpliance Act of 1992, which
allows the States to penalize federal agencies, under specified
ci rcunstances, for violations of state hazardous waste nmanagenent
requirenents. In addition, under Water Code Section 13308 a

Regi onal Water Board may seek ACL, up to a maxi num of $10, 000 per
day of violation, against federal facilities for violation of a
time schedul e order, which was adopted to ensure future
conpliance with an existing enforcenent order.

2. Integrated Enforcement

State and Regional Water Board staff shall cooperate with other
environmental regulatory agencies, where appropriate, to ensure
that enforcement actions are coordinated. The aggregate
enforcement authority of the Boards and Departments of the
California Environmental Protection Agency (Cal/EPA) should be
coordinated to eliminate iInconsistent, overlapping and redundant
efforts. The following steps should be taken by Regional Water
Board staff to assist In iIntegrated enforcement efforts:
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participate in multi-agency enforcement coordination; share
enforcement information; participate In cross-training efforts;
participate with other agencies in enforcement efforts focused on
specific individuals or categories of discharges.

The exchange of information anong the Boards and Departnents is
especially inportant. Recent case |aw i nputes the know edge of
each state agency to all others. Cal/EPA will be maintaining a
data base for information on all enforcenent actions. Quick and
accurate filing of enforcenent data with the State Water Board
and Cal /EPA is essential.

3. 01l Spills

Responses to oil spills to marine or estuarine waters should be
coordi nated through the Departnent of Fish and Gane's O fice of
Gl Spill Prevention and Response (OSPR). GOSPR staff may pursue
enforcenment action adm nistratively or through referral to the
local District Attorney, and, in such cases, the Regional Water
Board generally should not invest staff tine in a parallel
effort. Staff should assist in an investigation by providing
docunentation, sanpling, etc. |If the discharger has not prepared
a plan acceptable to the Regional Water Board to prevent
recurrence, the Regional Water Board shoul d request such a
techni cal report under Water Code Sections 13267 or 13383.

Maj or oil spills, those in excess of 10,000 gallons, usually

i nvol ve a nunber of governnmental jurisdictions. Such spills
shoul d be brought to the Regional Water Board for consideration
of referral to the Attorney Ceneral for recovery of civil

nmonet ary renmedi es and danmages.

Ol spills toinland (fresh) waters are not wthin the
jurisdiction of OSPR |If formal enforcenent actions are taken,
they are usually enforced by either the county District Attorney
under either the Fish and Gane Code or Health and Safety Code, or
by the Regi onal Water Board under the Water Code. 1In general, if
the District Attorney is interested in pursuing the case, the
Regi onal Water Board should consult with the District Attorney
before pursuing its own enforcenent action to avoid any potenti al
doubl e j eopardy i ssues. However, staff should al ways request
that any settlenment include recovery of staff costs and any
actions that appear necessary to prevent recurrence of a spill
and to mtigate damage to the environnent.

4. Hazardous Materials Spills

Hazardous materials are those neeting the criteria specified in
Title 22, Division 4.5, Chapter 11, California Code of
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Regul ati ons. Regional Water Board staff shall coordinate
enforcement actions with the Department of Toxic Substances
Control and/or any local or county hazardous material program.
Spills constitute unl awful disposal of hazardous waste pursuant
to the Health and Safety Code. Regional Water Board staff shall
consider referring spills 1n all but the smallest amounts to the
appropriate District Attorney, (generally in the 100-10, 000

gal lon range). If the District Attorney chooses not to pursue
the case, Regional Water Board staff shall consider issuing an
ACL Complaint unless the spill was very small or limted in
inpact. Due to the nature of the materials discharged, the

Regi onal Water Board staff should consider issuing the ACL

Conmpl aint in an anount at or near the |egal maxi num

Large spills of hazardous materials, 10,000 gallons or nore,
should be treated like large oil spills, and should be considered
for referral to the Attorney General. |If necessary, Regional
Water Board staff should coordinate with the District Attorney or
U.S. Attorney to determine whether criminal prosecution 1is
warranted. |In addition, such spills may constitute the unl awf ul
di sposal of hazardous waste pursuant to the Hazardous Waste
Control Act (Health and Safety Code Section 25100 et seq.) and,

i n nost cases, should be investigated in conjunction with the
Departnent of Toxic Substances Control.

5. Spills of Nonhazardous Materials

Spills of materials that do not neet the formal criteria as being
hazardous can still be highly toxic, such as sonme petrol eum

hydr ocarbons or detergents, or of only limted toxicity, such as

corn syrup. For this reason, such spills nmust be eval uated case-
by-case for enforcenent.

6. Storm Water Discharges

As conpliance with the State Water Board's CGeneral Industri al
Activities Storm Water Permit has costs associated with it,
industries that are currently in conpliance are at an econom c
di sadvant age as conpared to industries that are not. The

i nposition of ACL for nonconpliance with the General I|ndustrial
Activities Storm Water Permt will be based on factors required
by statute, including the costs that the facility avoided by not
conplying. These costs include: the annual fee, the cost of
Storm Water Pollution Prevention Plan devel opnent, the cost of

i npl enenti ng best managenment practices, and the cost of
monitoring and reporting. ACL will be in addition to the

requi renent of submitting a notice of intent to conply with the
permt along with the first year's annual permt fee. ACL may be
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assessed by either the State Water Board or the Regional Wter
Boar ds.

7. Solid Waste Facilities

Provi sions were added to the Public Resources Code (PRC) in 1995
whi ch i npact on enforcenent activities at solid waste facilities:

(a) Where a Regional Water Board has issued, or is likely to
i ssue an enforcenent action against a solid waste facility,
t hey must provide a statenent to the |ocal enforcenent
agency, the Solid Waste Managenent Board, the air pollution
control district and the Departnent of Toxic Substances
Control, if the violation involves the jurisdiction of that
agency. This statenent nust be provided at |east 10 days
prior to the date of issuance of an enforcenent order which
is not an energency, within five days fromthe date of
i ssuance of an enforcenent order for an enmergency, or within
15 days of the discovery of a violation of a state |aw,
regulation, or termor condition of a solid waste facilities
permt for a solid waste facility, which is likely to result
in an enforcenent action. The statenment nust provide an
expl anation of and justification for the enforcenent action,
or a description of the violation (PRC Section 45019).

(b) The appropriate Regi onal Water Board nust inspect a solid
waste facility within 30 days of receipt of an enforcenent
action or proposed enforcenent action fromone of the above
agencies if such action stems froma conplaint concerning a
solid waste facility and if a water quality violation is at
i ssue (PRC Section 45020).

(c) I'f a Regional Water Board receives a conplaint concerning a
solid waste facility, which is not within its jurisdiction,
it must refer the conplaint to the appropriate state agency
wi thin 30 days (PRC Section 45021).

(d) I'f a Regional Water Board receives a conplaint concerning a
solid waste facility, either directly or by referral from
anot her state agency, it shall either take appropriate
enforcement action, refer the conplaint to the Attorney
CGeneral, the district attorney, or city attorney, whichever
is applicable, or provide, within 60 days, to the person who
filed the conplaint a witten explanation as to why
enforcenment action is not appropriate (PRC Section 45022).

(e) Regional Water Board enforcenent activities at solid waste

facilities shall conply with the follow ng (PRC Section
45020) :
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(1)

(2)

(3)

(4)

Enforcenment activities shall elimnate duplication and
facilitate conpliance.

Facility operators nmust be notified before
admnistrative civil liability (ACL) is inposed.

Prior to inposing ACL, and upon the request of a solid
waste facility operator, the Regional Water Board nust
meet with the operator to clarify regul atory
requirenents and to determ ne how the operator could
conme into voluntary conpliance. The operator may
request a neeting with all agencies involved in the
enforcenent matter.

The Regi onal Water Board must consider the factors

listed in PRC Section 45016 in determ ning the
appropriate enforcenent action.
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1V. DETERMINING ACL AMOUNTS

The Water Code gives the Regional Water Board substanti al
di scretion in setting ACL anbunts. How this discretionis
exercised i s based upon several factors, sone of which relate to
t he di scharger and sone of which relate to the discharge itself.
The Regi onal Water Board is required to consider ten factors
when setting ACL anounts but has latitude in howit applies and
wei ghs each factor. This discretion is helpful, since no two
cases are alike, but this often results in significant staff
effort to recommend a reasonable ACL anount. |In addition,
maxi mum pot enti al assessnents are huge for sone violations.
Setting ACL anounts at or near the maxi mumoften is not practica
nor is it always good public policy.

One goal of this policy in calculating ACL anbunts is

consi stency. Similar violations should result In similar
amounts; di schargers shoul d have sone idea of their potenti al
exposure. Another goal is deterrence; ACL amounts should create
a strong disincentive for future violations. Finally,
dischargers should not gain an economic benefit from the
violations.

A.  MINIMUM AND MAXIMUM ACL AMOUNTS

The Water Code establishes maxi num ACL anounts for each type of
violation. These anmounts are expressed as a function of

viol ation duration (dollars per day) or violation magnitude

(doll ars per gallons discharged). Maxi mnum ACL anounts range from
$1,000 to $10,000 per day and $10 per gallon. (See

Attachnment 4).

Wat er Code Section 13350 al so establishes m ni rum ACL anounts for
certain violations. These amounts are either $100 or $500 per
day of violation. The Regional Water Board is required to inpose
these m ni mum anmounts unless it nakes express findings based upon
the factors specified in Water Code Section 13327.

B. FACTORS TO BE CONSIDERED

Section 13327 of the Water Code requires the Regional Water Board
to consider ten factors when determ ning the amount of ACL:

"(T)he nature, circunstances, extent, and gravity of the
viol ation or violations, whether the discharge is
susceptible to cleanup or abatenent, the degree of
toxicity of the discharge, and, with respect to the
violator, the ability to pay, the effect on ability to
continue in business, any voluntary cleanup efforts
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undertaken, any prior history of violations, the degree
of culpability, econom c savings, if any, resulting from
the violation, and such other matters as justice may
require.”

The first three factors relate to the environnmental significance
of the violations. The remaining factors deal with the
character, actions and economic worth of the violator. These
factors should be used not only in determ ning an appropriate ACL
anount, but also in deciding whether an ACL shoul d be issued at
all. Belowis a discussion of some conmon issues for the ten
factors, followed by a matrix for use as a guide in determning
nmonet ary assessnents. (Note that several of the factors have
been grouped together).

1. Nature, Circumstance, Extent, and Gravity of Violation and
Degree of Toxicity

These factors address the nagnitude and duration of a violation.

More fundanental ly, they address the inpact of a violation and
its effect on beneficial uses, including public health and water
quality. This factor should be weighted heavily in cal cul ating
ACL anmpunts.

There are different nethods to define the gravity of different
types of violations. For spills, the main concern is the vol une,
duration, and toxicity of the material spilled. For effluent
limt violations, the concern is the violation's significance
(e.g., how nmuch above the effluent Iimt). For time schedule
violations, the length of the delay and its effects on overal
conpliance are the prinmary issues.

2. Degree of Culpability

H gher ACL anobunts should be set for intentional or negligent
viol ations than for accidental, non-negligent violations.

Showi ng intent or negligence is not always easy. A first stepis
to identify any performance standards (or, in their absence,
prevailing industry practices) in the context of the violation.
The test is what a reasonable and prudent person woul d have done
or not done under simlar circunstances.

3. Prior History of Violations
Hi gher ACL anounts should be set in cases where there is a
pattern of previous violations. |If the Regional Water Board has

al ready inposed ACL for past violations, then ACL for additional
vi ol ations of the sane type should be substantially higher.
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However, a Regi onal Water Board cannot inpose ACL on a discharger
nore than once for the sane violation

4. Susceptibility to Cleanup and Voluntary Cleanup Efforts
Undertaken

These two factors relate to cleanup efforts. The ACL anount
shoul d be reduced to reflect good-faith efforts by the violator
to clean up wastes or abate the effects of waste discharges. In
many cases, the violation is not anenable to cleanup or
abatenent, such as a regqul ated discharge to surface waters in
excess of effluent limts or a time schedule violation for site
investigation. |In these cases, the ACL anount is unaffected by
the cl eanup or abatenent factor.

5. Economic Savings

Di schargers should not enjoy a conpetitive advantage because they
flout environnmental |aws. Assessnents for Water Code viol ations

should at a m ni numtake away what ever econom c savings a firmor
agency gains as a result of those violations.

Econom ¢ savings fall into two categories: (1) deferred capital
spendi ng and (2) reduced or avoi ded costs of operation and

mai nt enance (O&\M). To estimate econom ¢ savings, the first step
is to identify which capital inprovenent projects or O&M
activities were del ayed or avoided. The second step is to
estimate these capital and O&M costs and express themas a
present val ue.

Cost data may often be obtained fromthe discharger, especially
when the discharger explains what it did to prevent future
recurrence of the violations. |If the discharger does not
volunteer this cost information, staff can require it via a Water
Code Section 13267 or 13383 request. Financial nmanagenent
prograns can convert capital and O&M costs into an econom c

savi ngs estimate.

Savings fromdeferred capital spending is cal cul ated based on the
anmount of interest that could have been earned on the capital
funds during the delay period. Savings from O8&M activities are
calculated for the entire delay period and expressed as a present
val ue.

6. Ability to Pay and Ability to Continue iIn Business
Nornmal | y, assessnents are not set so high as to put firnms out of

busi ness or seriously harmtheir ability to continue in business.
In a simlar sense, governnent agencies have finite resources to
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pay assessnents, notw thstanding their broad powers to raise
revenue. At issue is how the Regional Water Boards calculate a
firms (or agency's) ability to pay.

Draft USEPA gui dance provi des one possible method for anal yzi ng
affordability. See 1994 "Draft Econom c Gui dance for Water

Qual ity Standards Workbook" by USEPA. The draft gui dance
suggests analyzing four factors: |liquidity (short-termability
to pay bills); solvency (long-termability to pay bills);

| everage (current debt |oad and ability to borrow additi onal
funds); and earnings (how pollution-related costs affect
profitability).

7. Other Matters as Justice May Require

This factor affords the Regional Water Board w de discretion.
However, it applies only to matters not already addressed in the
list above and it should be used primarily for any consi derations
that are specific to the violator. This factor can al so be used
as a basis for recovery of staff costs incurred in the ACL
process. Staff costs should be added to the ACL anopunt derived
fromthe other ACL factors to cone up with the total ACL anount.
Details on deriving staff costs are given bel ow

Finally, litigation considerations may justify a reduction in the
anount due to applicable precedents, conpeting public interest
considerations, or the specific facts or evidentiary issues
pertaining to a particul ar case.

ASSESSMENT MATRIX

After an analysis of the above factors, the follow ng matrix
shoul d be used as a guide to determ ne the appropriate ACL
assessnent based upon the determ ned | evel of "Environnental
Si gni ficance" and "Conpliance Significance". The overlap in the
anmounts in the matrix is intended to allow for flexibility in the
anount assessed. The "Environnental Significance" relates to the
violation itself: the gravity of the violation(s)--nature,
ci rcunst ances, extent, and degree of toxicity of the discharge;
and whet her the discharge is susceptible to cleanup or abatenent.
The " Conpliance Significance" deals with the discharger:
voluntary cleanup efforts undertaken by the violator; the
violator's prior history of violations; and the violator's degree
of culpability.
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After consulting the followng matrix: the final anmount to be
assessed may be decreased by the violator's ability to pay and
the effect on the violator's ability to continue in business; and
the final anpbunt to be assessed nmay be increased or decreased by
other matters as justice nmay require. This should include
recovery of staff costs. |If the anmpbunt assessed is |less than the
m ni muns specified in Water Code Section 13350, findings based on
consideration of the above factors to justify such an assessnent
are required.
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Assessment Matri x

COVPLI ANCE ENVI RONMVENTAL S| GNI FI CANCE ( DI SCHARGE)
SI GNI FI CANCE
( DI SCHARGER)

M NOR MODERATE MAJOR
M NOR $100 - $2,000 $1, 000 - $20, 000 $10, 000 - $100, 000
MODERATE $1, 000 - $20, 000 $10, 000 - $100, 000 | $50, 000 - $200, 000
MAJOR $10, 000 - $100, 000 $50, 000 - $200, 000 | $100, 000 to

maxi mum anount

Exanpl es of violations which correspond to the above categories
may be found in Attachnent 5.

C. RECOVERY OF STAFF COSTS

Enf orcenent orders issued under Water Code Section 13304 and ACL
orders shoul d address recovery of staff costs incurred in
preparing the enforcenent action, since nost enforcenent consunes
significant anmounts of staff time. Water Code Section 13304
explicitly allows the recovery of staff costs which are incurred
in connection with a CAO. As discussed above, staff costs should
al so be considered as one of the "other matters as justice nmay
require" when cal cul ati ng ACL assessnents.

CAGs shoul d always include a provision that the Regi onal Water
Board may seek recovery of staff costs, including costs for any
staff investigation and oversight of cleanup, associated with the
order. Belowis an exanple of cost-recovery | anguage:

"Pursuant to Section 13304 of the Water Code, the

di scharger is hereby notified that the Regi onal Water
Board is entitled to, and may seek reinbursenent for, al
reasonabl e costs actually incurred by the Board to

i nvestigate unauthorized di scharges of waste and to
oversee cl eanup of such waste, abatenent of the effects
thereof, or other renedial action required by this O der.
The di scharger shall reinburse the Board upon receipt of
a billing statenent for those costs.”
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D. SUPPLEMENTAL ENVIRONMENTAL PROJECTS

The State Water Board supports the use of supplemental
environmental projects which are funded or implemented by
dischargers i1in exchange for a suspension of a portion of an ACL
or other monetary assessment, which would otherwise be paid
directly to the State Cleanup and Abatement Account.

Suppl enental projects should mtigate danage done to the

envi ronnent by the discharger, and usually should involve the
restoration or enhancenent of wildlife and aquatic habitat or
beneficial uses in the general vicinity of the violation.
However, projects nay al so consist of |ess direct environnental
benefits, such as preparation of certain kinds of studies or an
i ndustry specific public awareness activity. Generally,
acceptabl e projects should fall into one of five categories:
pol l ution prevention, pollution reduction, environnental
restoration, environnmental auditing, and public awareness.

Suppl enental environnental projects may be considered if:

(1) violations are corrected through actions to ensure future
conpliance; (2) deterrence objectives are served by paynent of an
appropriate nonetary assessnent; (3) there is an appropriate

rel ati onship between the nature of the violation and the

envi ronnental benefits to be derived fromthe suppl enent al
project; and (4) the project is not otherw se required or would
not proceed in the absence of the proposal.

Suppl enental environnental projects should only consist of
measures that go above and beyond the obligation of the

di scharger to voluntarily undertake neasures necessary to assure
conpliance wwth permts and regul ati ons. For exanple, sewage
punp stations should have basic reliability features to mnim ze
t he occurrence of sewage spills. A mtigation project follow ng
a punp station spill should not include installation of these
basic reliability features nor should credit be given for the
nmoney spent on cl eanup.

Suppl enental environnental projects should not equal the total
anmount of the ACL assessnent. Except in very mnor cases, the
ACL order should require a cash paynent (to the State C eanup and
Abat ement Account) of a portion of the ACL anmount, which incl udes
staff costs. The purpose of this is to deter future non-
conpliance. The suppl enental project costs should equal or
exceed the renmai nder of the ACL anmount. Therefore, the total ACL
package may include a nonetary assessnent, the suppl enental
project, plus staff costs.
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The suppl enental environnmental project should be clearly
described in the ACL order, including a detailed description of
the mtigation project and a conpletion deadline; if the

di scharger fails to conplete the project by this tine, then the
di scharger should pay the ACL anbunts which were previously
suspended to the State C eanup and Abatenent Account. This
feature provides the discharger an incentive for pronpt

i npl ementation of mtigation projects. If the discharger
conpletes the mtigation in a tinely manner, this portion of the
ACL may be suspended.
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ATTACHVENT 1 - Pol | utant Categories

POLLUTANT CATEGORIES

Category 1 Pollutants - These are pollutants for which the
enforcenent criterionis 1.4 tinmes the effluent limt for
exceedences of nonthly average effluent limts which occur two
months in a six nonth period.

Oxygen Demand Minerals
Bi ochem cal Oxygen Demand Cal ci um
Chem cal Oxygen Denmand Chl ori de
Total Oxygen Denmands Fl uori de
Total Organic Carbon Magnesi um
O her Sodi um
Pot assi um
Solids Sul f ur
Total Suspended Soli ds Sul fate
Total Dissolved Solids Total Alkalinity
O her Total Hardness
O her Mnerals
Nutrients
| nor gani ¢ Phosphor ous Conpounds Metals
| norgani ¢ Ni trogen Conpounds Al um num
O her Cobal t
l ron
Detergents and Oils Vanadi um

Met hyl ene bl ue active substances
Nitrillotriacetic acid

Ol and G ease

O her detergents or al gicides

Category 2 Pollutants - These are pollutants for which the
enforcenent criterionis 1.2 tinmes the effluent limt for
exceedences of nonthly average effluent limts which occur two
months in a six nonth period.

Metals
Al netals not specifically Iisted under Category 1.

Inorganics
Cyani de
Total Residual Chlorine

Organics
Al'l organics not specifically Iisted under Category 1.

29



ATTACHVENT 2 - Sanple Notice of Violation
Page 1 of 2

SAMPLE NOTI CE CF VI OLATI ON

CALI FORNI A REG ONAL WATER QUALI TY CONTRCL BOARD

REG ON

In the matter of: )
) NOTI CE OF VI OLATI ON
)
) No.
)
)
)
YOU ARE HEREBY NOTI FI ED THAT:
On (dat e) , you were notified of the follow ng violations:

Staff review of self-nonitoring reports submtted
pursuant to Monitoring and Reporting Programindicated
t hat your discharge was in violation of effluent
[imtations or other waste di scharge requirenents in
O der No.

Staff inspection of your facility reveal ed conditions
whi ch viol ate your Waste Di scharge Requirenents in

O der No. :

bservations of your facility reveal ed conditions which
violate .

Techni cal or Mnitoring Reports required by

O der No. , Or requested in a letter dated
(dat e) have not been received on tine (Due

dat e: (date) ).
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ATTACHVENT 2 - Sanple Notice of Violation

Page 2 of 2
As of (dat e) , the above viol ations had not been
satisfactorily corrected. This Notice of Violation serves as a
final notice to correct the above violations by (date) . If

you fail to correct the above violations by this date, the Board
shal | take appropriate enforcenent actions authorized by the
Porter-Col ogne Water Quality Control Act (Div. 7 of the Water
Code, commencing wth Section 13000), including the possible
assessnment of civil liabilities of (anmount of liability) per day
of violation, or referral to the State Attorney Ceneral for
judicial sanctions.

This Notice is based on the follow ng specific circunstances:

EXAMPLES

1. A self-nonitoring report for the nonth of May 1994 was not
submtted to the Regional Water Quality Control Board, Region

2. On Septenber 2, the Regional Water Quality Control Board
i nspect or observed seepage fromyour landfill. The seepage
was flowng into a drainage ditch which runs along the
sout heast boundary of your property and is ultimtely
tributary to :
O der No. prohi bits any di scharge of wastes and
| eachate to surface waters.
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ATTACHVENT 3 - Field Notice of Violation

Page 1 of 2

STATE OF CALI FORNI A
California Regional Water Quality Control Board Tel ephone:

Regi on FAX:
( ADDRESS)

FIELD NOTICE OF VIOLATION
1. INCIDENT INFORMATION
| nci dent Dat e: Ti me: Previ ous Cccurrence: Yes No
Mat eri al : Vol une:
Locati on:
Phone Nunber : Cty/ County:

Description of Incident:

Wat er s | npact ed:

Extent of | npact:

Respondi ng Agenci es:

Cont act s:

1. VIOLATION SECTION
On , at
the foll owm ng Water Code Section violation(s):

, you were advised of
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13264
13304

13350
13385

Unaut hori zed
Di schar ge of
requirenments
Unaut hori zed
Di scharge to

di scharge of waste to State waters

waste in violation of waste di scharge

or other orders or Basin Plan Prohibitions
rel ease of petroleumproducts to State Waters
State waters wthout a permt
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ATTACHVENT 3 - Field Notice of Violation
Page 2 of 2

I11. CORRECTIVE ACTIONS SECTION

You are hereby notified that the violations nust be satisfactorily
corrected imediately. You are requested to submt a report within
five (5 working days describing the incident, volune discharged, and
cl eanup or other neasures undertaken to correct the violation.

You are advised that you nay be subject to civil liability due to
violation of the State Water Code Section(s). Failure to correct the
above violations may result in an enforcenent action, leading to
Administrative Cvil Liability including liabilities of up to $10, 000
per day or nore. Your response actions and cooperation will be taken
into account in assessing the anount of any civil liability as a result
of this violation.

| acknowl edge receipt of this Notice of Violation.

RECI Pl ENT NAME:

TI TLE:

SI GNATURE: DATE

(NOTE: Signing this docunent is not an adm ssion of qguilt.)

RWQCB STAFF NAME:

TI TLE:

SI GNATURE: DATE

(Note to staff: Attach Table of Maximum G vil Liability)
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ATTACHVENT 4 - Maximum Civil Liability Amounts

MAXIMUM CIVIL LIABILITY AMOUNTS

Water Code Maximum Liability if Imposed by:
Section Violation Board Court
13261 (b) Failure to furnish a report of waste $1,000 per day $5,000 per day

discharge or pay fee

13261(d) Willful submission of a false report, $5,000 per day $25,000 per day
withholding information, or failure to
furnish report of waste discharge for
hazardous waste

13265(b) Discharge of waste without Board-issued $1,000 per day $5,000 per day
WDR or WDR waiver after notification by
Board

13265(d) Discharge of hazardous waste without $5,000 per day $25,000 per day

Board-issued WDR or WDR waiver

13268(b) Failure to furnish a technical or monitoring $1,000 per day $5,000 per day
program report

13268(d) Knowing failure or refusal to furnish a $5,000 per day $25,000 per day
technical or monitoring report if discharging
hazardous waste

13308 Time schedule violation $10,000 per day

13350 Intentional or negligent violation of CDO or
CAQ; intentional or negligent waste
discharge in violation of WDR or other
Board order or prohibition; or intentional or
negligent release of petroleum product:

(d) there is a discharge and a CAO $5,000 per day $15,000 per day

(e) there is a discharge and no CAO $10 per gallon $20 per gallon

(f) there is no discharge but Board order $1,000 per day $10,000 per day

is violated

13385 Violates NPDES permit, or Basin Plan $10,000 per day $25,000 per day

prohibition, program requirements, etc. and $10 per and $25 per
gallon, for gallon, for
amounts not amounts not
cleaned up in cleaned up in
excess of excess of
1,000 gallons 1,000 gallons
(net) (net)

Notes: "Hazardous waste" is defined in H&SC Section 25117; "hazardous substance" is defined in H&SC
Section 25140 as well as Section 311(b)(2) of Clean Water Act (surface water discharges).
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ATTACHVENT 5 - Assessnent Matrix Exanpl es

1.) Conmpl i ance Significance: Moder at e
Envi ronnmental Significance: M nor

A single-walled fiberglass tank containing 2,500 gallons of
citric acid (pH 3.2) is stored without secondary contai nnent at a
beverage production and bottling facility. A forklift hits and
breaks the tank and 1,000 gallons of the contents flowinto a
stormdrain tributary to an estuary. The operator takes swft
abat enent and renedial steps to contain the spill. M ninal

inpact is made to waters of the state.

2.) Conmpl i ance Significance: Moder at e
Envi ronnental Significance: Moder at e

Five years ago, volatile organi c conmpounds (VOCs) were discovered
in the soil and groundwater beneath a plating shop and at other
site locations of a facility. The Regional Water Board issued a
Cl eanup and Abatenment Order (CAO with a tine schedule for soi
and groundwat er investigation and renedi ation. To date, the

pl ati ng conpany has conducted initial site investigation, but is
in violation of its CAOtinme schedule for a conplete

i nvestigation, site renediation, and source control. A previous
ACL was issued to this facility for violation of the same CAO two
years ago. The Conpany is in violation of its CAO for 347 days.

36



ACL

ATTACHVENT 6 - Acronyns

LISTING OF ACRONYMS

Adm nistrative Cvil Liability

Cal/EPA California Environnmental Protection Agency

CAO
CDO
DFG
NOV

NPDES

OSPR
SMR
SWPPP

USEPA

Cl eanup and Abat enent O der

Cease and Desi st Order

Departnent of Fish and Gane

Notice of Violation

Nat i onal Pol | utant Di scharge Elimnation System
Oper ati on and Mi nt enance

Gl Spill Prevention and Response (unit of DFQ
Sel f-Monitoring Report

Storm Water Pollution Prevention Plan

U.S. Environnental Protection Agency

Waste Di scharge Requirenents

37



